TRANSFER OF TENANCY ON DEATH OF TENANT
1.

INTRODUCTION

It is appreciated that at the time of the death of a relative there is unhappiness and concern
felt by those who have been bereaved.
As, though, with various other organisations with whom the deceased has been involved,
there are certain matters, in this case relating to the occupancy of Council accommodation,
which need to be explained.
An approach about the housing situation has probably not been made previously. The
Council must consider all the circumstances and is expected, under the Housing Act 1985, to
assess the housing position of any successor to the tenancy during the period from 6 to 12
months after the tenants' death.
This leaflet has therefore been prepared to explain the rights of members of a tenants
household following the death of the tenant. Please note that it is only intended as a guide
and does not cover in full all the factors that are taken in to account when considering a
request to transfer a tenancy on the tenant's death.
IT IS IMPORTANT THAT YOU COMPLETE AND RETURN THE ENCLOSED FORM
EVEN IF YOU DO NOT CONSIDER THAT YOU HAVE THE RIGHT TO SUCCEED TO
THE TENANCY IN ORDER THAT YOUR CIRCUMSTANCES CAN BE PROPERLY
ASSESSED.
Please read the leaflet carefully. The legal term for the transfer of a tenancy to another
person on the death of the tenant is "succession". This term is used throughout this leaflet
If you wish to succeed to the tenancy then a number of tests will be applied before the
Council will agree to this. The criteria are defined in Part IV of the Housing Act 1985. The
tests applied are as follows:
2.

WAS THE TENANT A SECURE TENANT?

Most Council tenants are secure tenants. However in a few cases tenancies are non - secure.
If the tenancy was not a secure tenancy then the law does not permit a succession. See
section 7 below for information on what happens if you do not have the right to succeed.
3.

HAS THERE BEEN A PREVIOUS SUCCESSION?

The law only permits one succession. The following gives guidance on the circumstances in
which a previous succession may have occurred but please note it is not a comprehensive list.
There will have been a previous succession if the tenancy was originally in joint names and
on the death of one party it was transferred to the sole name of the surviving tenant. For
example if the tenancy was originally held jointly by your mother and father and it was then
passed to your mother on your father's death that would count as a succession.

There will also have been a succession if the tenancy was in one person's name and was then
transferred to another person on the tenant's death. For example if the tenancy was originally
in your mother's name and was passed to your father on her death. Another example would
be if the tenancy had originally been in your grandmother's name and passed to your father
on her death.
There will also have been a succession if the tenancy has been assigned to the tenant. For
example if your father assigned the tenancy to your brother. However this rule does not
apply to all assignments.
If there has been a previous succession see section 7 below for information on what happens
if you do not have the right to succeed.
4.

WERE YOU LIVING IN THE PROPERTY AT THE TIME OF THE
TENANT'S DEATH AND WAS THIS YOUR ONLY OR PRINCIPAL
HOME?

If the answer is no you will not have the right to succeed to the tenancy. See section 7
below for further information on what happens if you do not have the right to succeed.
5.

WHAT WAS YOUR RELATIONSHIP WITH THE TENANT?

Tenant's Spouse
If you are eligible to succeed after applying the above three tests and you are the tenant's
spouse then you have the right to have the tenancy transferred to your name.
The deceased tenant's spouse takes precedence over other relatives who may also have the
right to succeed.
A letter confirming the succession will be sent. You will be a secure tenant and have all the
rights associated with a secure tenancy . Further information on the rights of secure tenants
is available in the tenants handbook which will be issued to you following the succession.
These rights include the right to buy and further information regarding this is provided in
section 6 below.
Other Relative
If you are eligible to succeed after applying the above three tests and you are a member of the
deceased tenant's family, other than a spouse, you have the right to have the tenancy
transferred to you if you have been living with the tenant for at least twelve months
immediately prior to the tenant's death. You may be asked for proof of residence. A family
member is defined as a parent, grandparent, child, grandchild, brother, sister, uncle, aunt ,
nephew or niece. If you were
living with the deceased tenant as husband and wife you will be regarded as a member of the
tenant's family and the twelve months residence rule will apply.
A letter confirming the succession will be sent. You will be a secure tenant and have all the
rights associated with a secure tenancy. Further information on the rights of secure tenants is

available in the tenants handbook which will be issued to you following the succession.
These rights include the right to buy and further information regarding this is provided in
section 6 below.
If more than one person is eligible to succeed to the tenancy
Only one person can succeed to the tenancy. If more than one member of the tenant's family
qualifies to succeed to the tenancy then the tenant's spouse takes priority. If there is no
spouse you will be asked to decide to whom the tenancy should be transferred, if you cannot
agree then a Housing Officer will decide.
Underoccupation
You will normally be regarded as underoccupying the property if there are more bedrooms
than is considered necessary to accommodate your household.
If you succeed to the tenancy and you are underoccupying the property then you may be
asked to transfer to an alternative property. This is because there is a long waiting list for
family accommodation. You can only be asked to move between six and twelve months after
the tenant's death unless you specifically ask to be moved earlier. You will be advised at the
time the tenancy is transferred to you that you may be asked to move and a transfer form will
be issued which you should complete if you are willing to transfer to alternative
accommodation.
If you do not want to move a Housing Officer will visit you approximately three months from
the date of the tenant's death to discuss your continued occupation of the premises. If you are
not prepared to move voluntarily the Council, after considering the circumstances, may seek
a Court Order to require you to vacate the premises. Before instigating Court proceedings the
Council must serve a Notice of Seeking Possession giving you twenty eight days notice of the
intention to seek a Court Hearing. The Court will need to be satisfied that it is appropriate to
award such an order and that suitable alternative accommodation is available to you. Factors
that will be taken in to consideration will include your age, the period for which you lived in
the property as your only or principal home and any financial or other support you gave to
your predecessor.
The Council cannot require you to leave your home unless an order is granted by the
Court. The Council cannot seek an Order against a deceased tenant's spouse on
grounds of underoccupation and will not ask a spouse to move to a smaller property
unless a transfer is specifically requested.
6.

RIGHT TO BUY

As a successor to the tenancy you may have the right to buy and you may qualify for a
discount. A secure tenant would only normally qualify to buy their home after being a public
sector tenant for two years. However there are different rules for tenants who have
succeeded to the tenancy.
The main exceptions apply to the deceased tenant's spouse or child.

If you are the deceased tenant's spouse and occupied your home together with the deceased
tenant at the time of their death then you may have the right to buy.
If you are the deceased tenant's child and you lived with your parent after reaching the age of
sixteen for at least two years and were living with them at the time of their death then you
may have the right to buy.
It is not possible to give full details of the criteria applied in determining whether a successor
is eligible to purchase under the right to buy in this leaflet therefore if you are interested in
the right to buy please ask for an explanatory leaflet and application form.
On return of your completed form your application will be fully assessed to determine
whether you are eligible to purchase your home.
7.

IF YOU DO NOT HAVE THE RIGHT TO SUCCEED TO THE TENANCY

If you do not have the right to succeed to the tenancy you will be advised in writing and you
will be asked to complete a Housing Application Form which will allow your housing needs
to be assessed.
In order to bring the deceased tenant's tenancy to an end it is necessary to serve a Notice to
Quit on the tenant's personal representative and on the Public Trustee giving twenty eight
days notice. If you remain in residence after the expiration of this notice the Council may
seek a Court Order requiring you to vacate the premises.
You should note that the Council cannot require you to vacate the premises unless the
Court awards an order.
If following receipt of your completed application form for alternative accommodation you
are assessed as being eligible for the Council's Housing Needs Register then you may be
offered alternative accommodation. In these circumstances if you are prepared to accept
alternative accommodation then it is unlikely that Court proceedings will be instigated. In
some cases you may be granted the tenancy of your existing home depending on the type of
accommodation you occupy and your housing needs. It may be necessary to seek a medical
assessment or advice from other professionals before reaching a decision which unfortunately
can cause some delay.
As a general guide persons who are over pensionable age, have children under the age of
sixteen , or are vulnerable because of health problems will normally be rehoused.
Unfortunately it is inevitable that there will be a period of uncertainty if you do not have the
right to succeed as it is important that all your circumstances are carefully considered. In
order to minimise any distress this may cause you will be advised in writing of the name of
the Housing Officer who will be the main point of contact in your case. It will be his/her
responsibility to keep you informed of the progress of your application.
8.

QUESTIONS AND COMPLAINTS

We will endeavour to minimise any problems resulting from the tenant's death but the

complexity of the law in this area may lead to some delays. In order to ensure that your
application is dealt with as quickly as possible one officer will be appointed who will be
responsible for your case. It is important that if you have any questions concerning your
application you should speak to the designated officer if at all possible.
If you are unhappy with the way in which your application has been dealt with and wish to
make a complaint you should write or speak to any Council Officer making it clear that you
wish to make a formal complaint. Your complaint will be investigated by a senior officer and
you should receive an initial response within seven working days.
If you are not satisfied with the response you should then write to the Director of Housing
and Health Services who will carry out further investigations and advise you of the outcome
of these.
If you are still dissatisfied you should then write to the Chief Executive of the Council
A leaflet describing the Council's complaints procedure is available on request.

